Responsible Government:
Ministerial responsibility and
motions of ‘censure’/‘no confidence’

David Blunt’

Introduction

Although the New South Wales Legislative Counci in@ade little use of motions
of censure or no confidence, since the mid 1998sethave been several attempts
to censure a minister. Most of these motions ewtene amended or failed to pass.
In March 2001 though, the Legislative Council pasaeresolution censuring the
then Minister for Police, ‘for his interference @ommittee proceedings and his
statement that the inquiry (into Cabramatta Padjkishould be terminated.’
In April 2001 the Legislative Council passed a te8on ‘condemning’ the then
Minister for Land and Water Conservation in relatim the decision to wind up
the operations of the Hawkesbury Nepean Catchmemtalglement TrustNeither

of these ministers were members of the Legisla@ivancil, both being members of
the lower House. On 8 May 2002 the Legislative Giluthebated a motion of ‘no
confidence’ in relation to the new Minister for Rel, who was a member of the
Legis%tive Council, for allegedly misleading theok$e. The motion was not
passed.

Carriage of a no confidence motion against a gowenmt in a lower House is
traditionally regarded as necessitating resignatibthe government. Motions of
censure or no confidence against an individual stémi may have significant
political fall out and could be potentially damagjiifor both the minister and the
government. However, there is a dearth of authaooitythe implications of a

" Director-Procedure, Legislative Council, ParliatnefNSW. The views in this article do not
necessarily represent the views of the Departmigihied_egislative Council.

! Minutes of Proceeding$/3/01, p. 886.
2 Minutes of Proceedingd.1/4/01, p. 953.
3 Minutes of Proceeding$/5/02, p. 149.
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successful motion of censure or no confidence miraster. The purpose of this
paper is to open up discussion of this issue. Tiseudsion is placed within the
context of the recent re-affirmation of the impaoxa of responsible government by
the High Court of Australia. The paper concludegpbging a number of questions
for further consideration.

The Traditional Convention of Liability to Resign Upoa Vote of
‘Censure’/‘Co Confidence’

New South Wales has had a form of responsible govent since 1856.The
importance of the concept of responsible governrhastbeen recognised and its
meaning tentatively explored in a series of deassiof the High Court.More
recently, inEgan v Willisresponsible government was described in the fatigw
terms:

A system of responsible government traditionally haen considered to
encompass ‘the means by which Parliament bring&xeeutive to account’ so
that ‘the Executive’s primary responsibility in fisosecution of government is
owed to Parliament’. The point was made by Milliting in 1861, who spoke of
the task of the legislature ‘to watch and conthel government: to throw the light
of publicity on its acts’. It has been said of tmntemporary position in Australia
that, whilst ‘the primary role of Parliament isgass laws, it also has important
functions to question and criticise government ehdif of the people’ and that

‘to secure accountability of government activitytie very essence of responsible
government®

The courts have also pointed out that responsileermment depends on a
combination of law, convention and political praeti

Responsible government . . . is a concept bagsed a combination of law,
convention, and political practice. The way in whtbat concept manifests itself
is not immutable. The nature and extent of theaesibility which is involved in
responsible government depends as much upon caowgepblitical and
administrative practice, and the climate of publinion, as upon rules of law.
A newer term, accountability, has entered intotmali discourse. Its meaning,
also, is protean.

Clayton vHeffron (1960) 105 CLR 214 at 251. See d&g@an v Willis(1996) 40 NSWLR 650 and

Egan v Willis[1998] HCA 71 for a detailed account of the meaynsvhich the principles of

responsible government have been incorporated\B8\Y political and constitutional arrangements.

See alsd/ictorian Stevedoring and General Contracting ComeritPty Ltd and Meakes v Dingan

(1931) 46 CLR 73 at 114.

5 Amalgamated Society of Engineers v Adelaide Stéprasimmittee Ltd1920) 28 CLR 129 at 147.
See alsdNew South Wales v the Commonwefl8¥75) 135 CLR 337 at 365.

5 Egan v Willis[1998] HCA 71 at pars 42—3 per Gaudron, Gummowtdayghe JJ.

" Egan v Willis(1996) 40 NSWLR 650 at 660.
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A constitutional convention has been defined asinging rule, a rule of behaviour
accepted as obligatory by those concerned in theimg of the constitution’, or
alternatively as ‘the rules that the political astought to feel obliged by, if they
have considered the precedents and reasons cprfeBy way of example, the
convention that the executive government is drasemfmembers of the political
party (or parties) who support one of their memlzer$remier and which has the
confidence of the lower House of Parliament, isr@damental tenet of responsible
government, but is not spelt out in the Constitufio

Inherent in the concept of responsible governmand, specifically of individual
ministerial responsibility, is the need for minrstdo have the confidence of the
Parliament.

It is the distinguishing characteristic of parliantery Government that it requires
the powers belonging to the Crown to be exercibealigh Ministers, who are held
responsible for the manner in which they are usé, are expected to be members
of the Houses of Parliament... and who are considenéitled to hold their offices
only while they possess the confidence of Parlidpaermd more especially the
House of Common . ..

The exercise of their high authority is . . . qgd under the check of a strict
responsibility and control, and its possessionasiento depend on the confidence
placed by the Representatives of the People iMihester to whom it is
committed . .*°

One of the conventions which developed in ordegite meaning to the concept of
responsible government and individual ministerggponsibility was the liability of
a minister to resign upon losing the confidencehef House of Commons. The
convention was stated most clearly by A.V. Dicey:

It means in ordinary parlance the responsibilityniriisters to Parliament or the
liability of ministers to lose their offices if thecannot retain the confidence of the
House of Common:

The development of this convention in the mid-reeetth century and the question
of its more contemporary application have been @xathand discussed in detail by
a number of eminent authoriti¥sand it is not the purpose of this paper to go over

8 G. MarshallConstitutional Conventions: The Rules and Forms ditital Accountability,
Clarendon Press, Oxford, 1984, p. 7, 12.

9 Egan v Willis(1996) 40 NSWLR 650 at 660.

P Ear Grey, ‘Parliamentary Government, 1858’, qddteD WoodhouseMlinisters and Parliament:
Accountability in Theory and Practic€larendon Press, Oxford, 1994, pp. 5-6.

11 A V Dicey, Introduction to the Study of the Law of the Constityt10" edn, Macmillan, 1959, p.
325.

12 5ee for example: S. Finer, “The Individual Resplilisf of Ministers”, Public Administration
XXIV (1956), pp. 384-5; D. Woodhousklinisters and Parliament: Accountability in Theayd
Practice Clarendon Press, Oxford, 1994; G. Marsth@dinstitutional Conventions: The Rules and
Forms of Political AccountabilityClarendon Press, Oxford, 1984; G. Marshall (édijjsterial
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that ground. It should also be noted that the Hapfs€ommons has recently
adopted a statement on ministerial responsibtfity.

Studies of Ministerial Resignations in Australia

In 1990 Barbara Page published a monograph whicimesed ministerial
resignations at the national level in Australianira976-1989" Her study covered
8 resignations and 28 calls for resignations. Shud that resignations only took
place in relation to an act or policy of a minisseting in his/her ministerial
capacity or an act of a minister in a private c#gaand never for an act of the
minister's department. She found that the crititadtors determining whether
or not ministers resigned were: the stance of th@d®Minister; media reaction;
and the gravity of the case in terms of the minist@ersonal responsibility.
Whilst concluding that the role of the parliamenaswvimportant in holding
ministers to account, Ms Page points out none @fréisignations studied resulted
from a parliamentary vote of ‘censure’/ ‘no coniide’. Reference was made to
41 motions of ‘censure’, of which all but one weatefeated on the floor of the
parliament®

In 1999 Elaine Thompson and Greg Tillotson publisha analysis of ministerial
resignations at the national level from 1990 togethith ministerial resignations in
NSW from 1941. According to Thompson and Tillotsamnisterial resignations
occur in three circumstances:

1. When a minister cannot support government pplibgt is, cannot stand by
cabinet solidarity;

2. Smoking gun type 1: when a minister is caughthawing done something
unethical either personally or financially;

3. Smoking gun type 2vhen a minister is demonstrably directly respormsibl a
major error, is found out and misleads parliamEren here prime ministers
and ministers attempt to tough it out and sometisteseed®

Thompson and Tillotson suggest that the main rblgacliament, if it is sitting, is

to add ‘political vitality’ to the issue in circut@ces where a minister might
be attempting to tough out the issue. On the dilaed, though, they attribute the
resignations of Premier Greiner and Minister Moorel992 to ‘there being a

ResponsibilityOxford University Press, 1989.

13 Erskine May's Treatise on the Law, Privileges, Pestiags and Usage of Parliame22™ edn,
1997, pp. 63—4.

14 B. PageMinisterial resignation and individual responsiltliin Australia, 1976—-198Monograph,
1990.

15 |bid, p. 13.

18 E. Thompson & G. Tillotson, ‘Caught in the Act:&/Bmoking Gun View of Ministerial
Responsibility’ Australian Journal of Public Administratioin8(1), March 1999, p. 48.
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minority government, giving the Legislative Assegnlihe capacity to censure
ministers and refer matters concerning the pretoiéne ICAC.’

The Experience with Motions of Censure in Austrdaha House of
Representatives

Motions of censure and no confidence are commoaplec the House of
Representatives, although because of governmerdritieg, there has only ever
been one successful vote of no confideic@he view of such motions, as
described inHouse of Representatives Practige that they are ‘inconclusive’
and that further action (that is, to demand a regign) is in the hands of the
Prime Minister.

No motion of want of confidence in, or censureanf,individual Minister (other
than the occasion mentioned in respect of the Pkiinéster in 1975) has been
successful in the House. The solidarity of the Btityi and the government party or
parties will normally ensure that a minister undetack will survive a censure
motion in the House. The effect of carrying suehaion against a Minister may
be inconclusive as far as the House is concerrseahnfurther action would be in
the hands of the Prime Minister, but parliamentagssure has caused the
resignation or dismissal of Ministers on a numbfesazasions.

If a motion of want of confidence in, or censureaminister were successful and
its grounds were directly related to governmenigyothe question of the Minister
or the Government continuing to hold office woukddne for the Prime Minister to
decide. If the grounds related to the Minister'siadstration of his or her
department or fitness or otherwise to hold miniateffice, the Government would
not necessarily accept full responsibility for thatter, leaving the question of
resignation to the particular Minister or to thénf& Minister to appease the House
and satisfy its sense ofjusti%ge.

The question of the possible effect of vote of cea®r no confidence in a minister
during a minority government is not specificallydaglssed.

The Experience with Motions of Censure in Austrdha Senate
The question of how ministers would be respondiblthe Senate was the subject

of considerable, ultimately unresolved, debatehatdonstitutional conventions in
the 1890%°

17 Ibid, p. 56.

18 This vote of no confidence in the Prime Ministecurred on 11 November 1975, following the
dismissal of the Whitlam Government, and the matt&s not taken further as the House was
dissolved by proclamation of the Governor-General.

19 House of Representatives Practi@é edn, 1997, p. 326.
20 see for example Reid & Forrest, op cit., pp. 303-39
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The first successful motion of ‘censure’ of a mieisby the Senate occurred in
1973. This censure, of the Attorney General, SEndurphy, prompted an attack
by the Prime Minister, the Rt Hon Gough Whitlam,onnoved a motion, adopted
by the House of Representatives, expressing cordaa the Attorney General. In
moving the motion, the Prime Minister stated that:

This House [the House of Representatives], andHbisse alone, determines who
shall govern Australia . .. Itis only throudfistHouse and through the elections
for this House that the will of the people as teitlyovernment and members of
that government can be expressed. No vote, néutesoin any place other than
this House, has any effect whatsoever as to tkeofagovernments or to the fate of
Ministers..?*

Between 1973 and 2000 there were 28 successfusucenmotions carried by the
Senate, directed at Senate ministers, House misidiege Prime Minister or the
Government?

All such motions in the Senate are now expressedrms of ‘censure’ rather than
‘want of confidence’. While two early ‘censure’ mmis also called for relevant
resignations, the government took no action inti@lato those calls. In fact,
Odgers’ Senate Practicgppears to acquiesce with the view taken by Gowents
that such votes of ‘censure’ require no responkkouigh it does emphasize the
practical political impact of such votes. By wayedfample, reference is made to a
recent example where the Senate passed a resdlutielation to a Senate minister
and a parliamentary secretary who subsequentlygrred| while House of
Representatives ministers in the same positiorafgst unscathed'.

Although a resolution of the Senate censuring theeghment or a minister can
have no direct constitutional or legal consequeraean expression of the
Senate’s disapproval of the actions or policiegasticular ministers, or of the
government as a whole, censure resolutions may daignificant political impact
and for this reason they have frequently been maweldcarried in the Sendte.

The Experience with Motions of Censure in Austraii8W Legislative
Assembly and Queensland

An analysis of motions of censure/no confidencealh Australian states and
territories in beyond the scope of this articlewdwger, some brief observations are
made below concerning recent experience in the N®Wislative Assembly and
Queensland’

2! House of Representatives Debatk®/4/73, p. 1221.
22 Odgers’ Senate Practicad" edn, pp. 478-80.
% \bid, p. 475.

2 See R. Mulgan, ‘On Ministerial Resignations (anel lthck Therof)’ Australian Journal of Public
Administration 61(1), 2002, pp. 121-7 for commentary on miniateesignations in the context of
calls for the resignation of the former Chief Mirisbf the Australian Capital Territory.



Spring 2004 Responsible Government: 77

NSW Legislative Assembly

During the first half of the twentieth century thewere a number of occasions
when censure motions were used as ‘forms of seefiattle’” The frequency of
the use of such motions decreased steadily frorduti®ig the period 1911-20 to
one during the period 1962—85.

The Legislative Assembly appears to draw a distnctbetween motions of
‘censure’ and ‘no confidence’. Speaking to the wotof censure against Premier
Greiner and Minister Moore, in relation to the Mathll affair in April 1992, John
Hatton MP said that:

| want to draw a clear distinction between censum@ no confidence: a censure
motion is serious but it is not a no confidenceiomtThe distinction has been
clear in this House over a long time and is essablil by parliamentary practiaa.

It is understood that this distinction was alscuassd to apply in relation to other
successful motions of censure in ministers durirega®’ Parliament®

Queensland Legislative Assembly

On 20 August 1997 the Queensland Legislative Assepdissed a motion of ‘no
confidence’ in the Attorney General, the Hon DenBeanland MP. The Premier
indicated that he would not be recommending thmidisal of the Attorney General
to the Governor, and informed the House that adficen the Crown Solicitor

indicated that, so long as the House had confidémdehe Government, it was a
matter for the Premier alone to determine the &frindividual ministers. The
Opposition subsequently raised matters of privildgeelation to the Attorney

General’s failure to resigf.

The matter was then considered by the Legislativesefbly’'s Privileges
Committee® The Committee was divided in its response to tatters raised and
in its analysis of the issues. The Government mesnb®ind that the Attorney

25 G.N. HawkerThe Parliament of New South Wales 1856—1@&&/ernment Printer, 1971, p. 297.
26 H

Ibid.
27 NSWPD(Legislative Assembly), 28/4/1992, p. 2861.

2 The then Leader of the Opposition, the Hon R. Gy argued in the debate on the motion of
censure of Premier Greiner in relation to the Methaffair that ‘If a censure motion is carrietlet
Premier is bound by precedents now coming to temtdn of observers of this place to step aside,
to stand down NSWPD(Legislative Assembly) 28/4/1992, p. 2847.

2 For a discussion of this case see G. Lindellg‘&ffect of a parliamentary vote of no-confidente i
a minister: An unresolved questio€pnstitutional Law and Policy Revielfl): 6-9, May 1998.

%0 egislative Assembly of Queensland, Members’ &tind Parliamentary Privileges Committee,
Report on a Matter of Privilege: Alleged contempttihe Attorney-General for failing to resign his
ministerial office following a vote of no confidenia him by the Legislative Assembly — matter
referred to the Committee on 2 September 18&port No. 15, April 1998.
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General’'s decision not to resign following the vatie ‘no confidence’ did not

constitute a breach of privilege or a contempt bseasuch a resolution was not
enforceable and the decision not to resign didahstruct or impede the House in
the performance of its functiofsThe Opposition members of the committee made
a detailed statement of dissent in which they nmea#fid the existence and
application of the convention that an individuahiater without the confidence of a
lower House must resign. They argued that theratesef a precedent in a lower
House does not mean that the terms of the conveat® unclear, and that ‘the will
of the Assembly through a no confidence motion htead to the dismissal of the
minister involved.” The Opposition members distirsfu ‘censure’ and ‘no
confidence’ motions. They also distinguished tHecatfof no confidence motions in
upper and lower Housés.

Geoffrey Lindell has argued that the failure of tReemier to dismiss the
Attorney-General may not have proved a genuine tdsthe convention of

ministerial liability to resign upon a vote of ‘care’/ ‘no confidence’ as the
independent member whose vote was critical ondkeei only wished to criticize
the Attorney-General, not require his resignatidrofessor Lindell argues that the
same principles that require the resignation obeegiment losing confidence of a
lower House, also require the resignation of anviddal minister losing the

confidence of that House.

The same rationale which supports the conventiduigi of a government to resign
once it ceases to enjoy the confidence of the Idteerse of parliament can be seen
as justifying a similar duty in the case of an uidiual Minister who loses the
confidence of that House. The absence of a clesepient to support its existence,
if that be the case, should not be taken as acmrifireason to deny its existence or
operation since its existence may have been assagean ultimate sanction which
did not need to be made explitit.

He emphasizes that the small likelihood of the drdwal of parliamentary
confidence in a minister is not inconsistent witlview that attaches importance
to the convention, which has been seen to be impbih minority government
situations in Australian states. Professor Lingddlces emphasis upon statements
by constitutional writers which assume that, rase ita may be, the loss of
parliamentary confidence required the resignatioa minister:*

%1 Ibid, p. 15.

32 |bid, pp. I-xviii.

33 G. Lindell, ‘The effect of a parliamentary voterm-confidence in a minister: An unresolved
question?’ CLPR1 (1), May 1998, p. 9.

34 Ibid, pp. 7 & 8.
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Why Doesn’t the Literature on Ministerial Resignatis Deal with
the Effect of a Vote of ‘Censure’/ ‘No Confidence’

It is possible to draw a number of conclusions frarstudy of the literature on
ministerial resignations. Firstly, ministers veayely resign for failings on the part
of the administrative units under their authoriBecondly, the circumstances in
which ministers do resign, appear to fall withireasf the following categories, in
order of ranking from the most likely causes ofgration to the least likely:

1. Where the minister cannot support governmencyp@tollective responsibility)

2. Where the minister has been involved in unetlticaduct or some sort of
scandal

Where the minister misleads parliament

Where the minister is directly responsible fonaor error (ie where there is
direct personal culpability evident).

Leaving aside category one, which is concerned wotlective responsibility, even
where these circumstances are present, it is nobramon, particularly in
Australia, for governments to seek to ‘tough oduté tcrisis. According to the
commentators on ministerial resignations, the migotors that influence whether
or a not a minister resigns in relation to mateising under categories 2, 3 or 4,
are:

* The level of support the minister has from the Rriinister/Premier/Chief
Minister

» The level of support the minister has within theim party
* Media comment on the matter

» The strength of the case against the ministerr{#ttere of the ‘smoking gun’
found).

Much of the commentary on ministerial resignatibas focused on broader aspects
of ministerial responsibility and the circumstanages/hich ministers should resign,
particularly the question of the vicarious liahilifor absence of such liability) of
ministers for the errors of government officialglaagencies. With the exception of
Professor Lindell's article, referred to above, theestion of the effect of a
parliamentary vote of ‘censure’/ ‘no confidenceshmeen largely ignored. There are
a number of possible explanations for this.

Firstly, the very small number of examples of sssf@ parliamentary votes of
‘censure’/ ‘no confidence’ in an individual ministeay have led commentators to
take the view that such votes are not a relevamtideration. The rise of disciplined
parliamentary political parties in the twentietmttey has meant that it is usually
only in a situation where a government does nothav absolute majority on the
floor of the parliament that a successful vote oén'sure’/ ‘no confidence’ is

possible.



80 David Blunt APR19(1)

The dominance by the executive of the House of Consntogether with the
strictness of party discipline, ensures that, wnthsre is a minority government or
a government with a very small majority, theredspossibility of the Opposition
ever forcing the resignation of the governmengw@n getting close in a vote of no
confidence®

Furthermore, in the rare instances where theserostances are present, it is not
uncommon for a minister to resign in anticipatioh aovote of ‘censure’/ ‘no
confidence™®

Secondly, as noted above, it has become commonptacecent years for
commentators on politics and public administratgamerally to take a skeptical
view of the significance of concepts such as resitd® government, and of the
contemporary role of parliament.

Does the convention still exist?

It is not possible to give a dogmatic answer to theestion of whether the
convention of ministerial liability to resign folng a vote of ‘censure’/ ‘no
confidence’ still exists and applies today. Theghtiof opinion, including existing
parliamentary authorities, appears to be that bapaentary vote of ‘censure’ in an
individual minister has no legal or constitutioredfect, although it may have a
considerable political impact.

On the other hand, there are some commentatork, asi®rofessor Lindell, who
argue that the question of the effect of a votenofconfidence’ in an individual
minister has not been resolved. Furthermore, ekieset commentators who are
skeptical about the existence of a set of precediemtthe convention, recognize
that the opportunities for a successful vote oh&ee’/ ‘'no confidence’ will be
more likely to arise and the implications will beora severe in a minority
government situation.

Although the application of the convention has Ibe¢n directly considered by the
courts, the High Court of Australia has descrildezlieed for ministers to ‘possess
the confidence of Parliament’ as a ‘constitutiomnseé’:

Ministers, nominally the selection of the Crowre ar fact the choice of the
Parliament, and pre-eminently that branch of Paudiat that chiefly controls the
finances. To Parliament, Ministers are responsthke strict theory of the
Constitution that Ministers are servants only & @rown gives way in actual
practice to the acknowledged fact that they arbyrdse executants of the
parliamentary will, and must account to Parliamang look for their authority to
Parliament — authority express or tacit, arisiragrfrthe confidence it gives to the

35 D. Woodhouse, op cit., p. 24.

36 For example, the resignation of the Hon. NickiGeeMP as Premier in 1992, rather than face a
vote of ‘no confidence’ in his government in thegistative Assembly.
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administration. The theory that the Crown chodseBlinisters is overshadowed
by the constitutional rule that it chooses onlytsas possess the confidence of
Parliament . 2!

On the face of it, this statement seems to implyuidicial recognition of the

existence of the convention of ministerial lialyilib resign upon a parliamentary
vote of ‘no confidence’. However, some commentatbes/e suggested that
statements such as these have had little real ctionewith the ‘subjective and

political approach to the question of responsipiithich characterized Australian
political practice 3

Is This Issue Capable of Legal Resolution?

The appropriateness or otherwise of a ministergnéisg in a particular set of
circumstances will always remain a political issurl one on which opinions will
differ.

However, some commentators have suggested thalyitwen possible for the debate
as to the existence or otherwise of a conventiath sas the convention of
ministerial liability to resign upon a parliamentavote of ‘censure’ or ‘no
confidence’, to be settled legally.

As conventions are not legal rules, it may be diiiti for the courts to provide
precise, binding legal implications from a conventi

Care must be observed in the use of the notioregpbnsible government’ in legal
reasoning. It is a political epithet rather thasheéinition which specifies the precise
content of constitutional requirements. As with timtion of ‘representative
government’, it is possible to accept the worda gsneral description of a feature
of constitutional arrangements in Australia withoatessarily being able to derive
from that feature precise implications which anedirg in law.>®

However, the existence of a convention may be gieengnition by the courf§.

In one way a court decision may decisively charmgedituation since politicians’
doubts about what ought to be done may stem not trocertainty about whether
duty-imposing conventions are morally binding bubnf disagreement as to
whether a particular convention does or does nist.exSince opposed politicians
are rarely likely to convince each other on thisnp@n advisory jurisdiction,

selectively used, seems a useful device in anytigalisystem where important

37 The Commonwealth v Colonial Combing, Spinning and \Wga@ommittee Ltd1920) 31 CLR 421
at 449-150.

%8 G. Reid & M. ForrestAustralia’s Commonwealth Parliament 1901-1988: terspectives
Melbourne University Press, 1989, p. 338.

3% Egan willis, par 152, per Kirby J.
40 G MarshalConstitutional Convention®p cit, pp. 14-17.
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constitutional rules are conventional and uncodifiehe decision of a court may be
accepted as decisively settling a political argumabout the existence of a
conventional rule'*

According to A.V. Dicey, although the conventionroinisterial liability to resign
upon a parliamentary vote of ‘censure’ or ‘no cdafice’ is not a legal rule, breach
of the convention could effectively result in thénister who fails to resign after
losing the confidence of the House of Commons petifag ‘acts of undoubted
illegality’, which could ultimately be challenged ithe court$? This would
necessitate the courts examining the status ofntivéster and, conceivably,
reviewing the application of the convention in tHeuse in question. There does
not appear to have been an instance, either irrdlisstthe United Kingdom or any
other comparable Westminster parliamentary systehere the convention has
been judicially considered in this way.

Professor Lindell has suggested that a number tibrigpare available to a House
should a minister not resign after a vote of ndficemce.

Other possible options include the refusal of tadiment to deal with legislation
initiated by the offending Minister or the refusalappropriate funds needed by
that Minister for the performance of governmentclions relevant to the
minister’s portfolio, although the latter wouldafl probability amount to a vote of
no confidence in the governméft.

It is possible that if a House took such actionalbernatively moved to suspend a
minister, the action of the House may be the sulgklegal challenge. If the courts
found the matter to be justifiable, the determismatof such a challenge might
conceivably involve the courts reviewing the quastiof the existence of the
convention.

Egan v Willis and Cabhill

The High Court has recently reaffirmed the critigaportance of responsible
government in the matter &gan v Willis and Cahilt* Any consideration of issues
touching upon responsible government should nowid&ed in the context of the
strong view of responsible government as stateithéyigh Court.

41 G. Marshall Constitutional Convention®p cit., p. 17.

42 AV. Dicey, op cit., p. 457, clxxx.

43 G. Lindell, ‘The effect of a parliamentary voterm-confidence in a minister’, op cit., p. 9.
44 Egan v Willis[1998] HCA 71.
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Background

Since the establishment of responsible governmed8b6, the NSW Legislative
Council has made numerous orders requiring theyatamh of state papers. The
vast majority of these orders have been compligld by the government of the day
without demur. However, in 1995 and 1996 the Gowenmt sought to resist a
number of orders for papers on the ground of aartes lack of power on the part
of the Council.

In the past, disputes have arisen in a humber aftrAlian Parliaments between
upper Houses and executive governments over tleiption of state papers. Until
1995/96 all such disputes had been resolved palliticwith no resolution of the
claims of the House of the government. The actiohshe Legislative Council
during this period were significant as they repnégke first occasion on which an
upper House has acted on assertions that the é&gotvernment is accountable to
it by enforcing orders against the minister conedrn

The papers ordered to be produced covered a nuafbgubjects, including the
Government’s negotiations with Twentieth Century Faver the former Sydney
Showground site and the closure of Government Wetgr laboratories. The
Legislative Council asserted that it possessedchharént, common law power to
make these orders for the production of state paerd to take action to enforce
them. (The House invoked common law powers becanliee other jurisdictions,
NSW has never comprehensively legislated in ratatiiothe powers and privileges
of parliament.)

On 2 May 1996, following repeated calls for compde, the Legislative Council
suspended the Treasurer and Leader of the Govetrfiorethe remainder of the
sitting for his failure to produce all the docunergquired. The Treasurer brought
legal proceedings challenging the validity of tlusggension (and his removal from
the precincts).

Both the NSW Court of Appeal and the High Court eighthe validity of the
Legislative Council’'s suspension resolution. ThegiHiCourt held that the
Legislative Council possesses such inherent poagrare ‘reasonably necessary’
for the proper exercise of its functions. To appigt principle, the Court first found
it necessary to identify the functions of the Calunthese were found to be: firstly,
a law making function as a legislative body; andoselly, to review executive
conduct in accordance with the principle of resjimasgovernment. The Court
effectively found that responsible government ideld the principle that a minister
in the upper House is liable to scrutiny by thatukke in relation to the conduct of
the executive government. The power to requireptiogluction of state papers was
reasonably necessary for the performance of thdunations of the House, and the
House may impose a sanction on a minister for thpgse of enforcing such an
order (but not so as to punish the minister).
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Further legal proceedings followed in relation tders for papers in 1998-99 over
the extent of the Council’s powers to require thedpction of documents in respect
of which the Government claims public interest inmity1 or legal professional
privilege. Again, the Court of Appeal found thiatvias reasonably necessary for the
Legislative Council to have the power to make asder the production of such
papers. The only limitation upon the power was helde in relation to Cabinet
documents.

What the High Court said about Responsible Govemraed Upper Houses

As well as affirming the centrality of responsilgjevernment in general terms, the
High Court also affirmed the integral role of upptsuses as a constituent part of
the Parliament in the system of responsible govermm

It is true, of course, that governments are madebaoken in the lower House of
Parliament — in New South Wales, the Legislativegkably. But that does not
mean that the Legislative Council has no poweegksnformation from the
government or the Minister who represents the gowent in the Legislative
Council. It is part of the legislature of New Soifttales. If it is to carry out one of
the primary functions of a legislative chamber urttie Westminster system, it
must be entitled to seek information concerningatiministration of public affairs
and finances. The Legislative Council is not, ag€uElizabeth the First thought
the House of Commons was, a chamber that meresy'8sg or No’ to bills
presented to it. It is an essential part of aslajire which operates under a system
of responsible governmefit.

The court suggested that the make up of upper Housewhich the executive
government does not have a majority, means thabrsible government may be
more meaningful in upper Houses than lower Houses.

One consequence of these structural differendbsigshe government of the day
may not command the sure support of a majorithénltegislative Council. The
‘balance of power’ may rest with members who adependent of any of the
major political parties. The administration of whithe appellant is a member did
not, at the material time, enjoy the support ofagarity in the Legislative Council.
The submissions for the appellant suggested tiatiftumstance strengthened his
position in the case. However, as will appear, ihabt necessarily so. Rather, it
may have provided the occasion for the exercistby egislative Council of its
function with respect to the superintendence otcthreduct of the executive branch
of government, at least in its association withl#ggslative function of that
House?®

The court also pointed out that ministers who aesnivers of upper Houses do not
thereby absolve themselves of responsibility ard they are liable to scrutiny by

“5 |bid, pars 94-107 per McHugh J.
46 Egan v Willis[1998] HCA 71 at par 10 per Gaudron, Gummow andridald.
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the upper House. Further, there is a role for upfmises in the ‘superintendence’
of the executive; the limits of which ‘superintende’ are not yet defined.

One aspect of responsible government is that Mirgshay be members of either
House of a bicameral legislature and liable tosttreitiny of that chamber in
respect of the conduct of the executive branchoeEgnment. Another aspect of
responsible government, perhaps the best knowvthaighe ministry must
command the support of the lower House of a bicahtegislature upon
confidence motions. The circumstance that Ministeesnot members of a
chamber in which the fate of administration is daiaed in this way does not have
the consequence that the first aspect of respe@ngdolernment mentioned above
does not apply to them. Nor is it a determinati@esideration that the political
party or parties, from members of which the adnat®n has been formed,
‘controls’ the lower but not the upper chamber.Heatthere may be much to be
said for the view that it is such a state of affaihich assists the attainment of the
object of responsible government of which Mill spak 1861 . . .

The consideration that the government of the dast matain the confidence of the
lower House and that it is there that governmergsrade and unmade does not
deny what follows from the assumption in 1856 by ttlegislative Council of a
measure of superintendence of the conduct of theutive government by the
production to it of State papers.

It is not necessary to consider for the purposehkisfappeal the limits involved in
that superintendené’é.

It should also be noted that the court, in affirgnithe power of the NSW
Legislative Council to require the tabling of statepers, stated that the upper
House not only had the power to hold the execufvaccount, but also to take
action to address (but not to punish) obstructitveng it occurs.

The appellant submitted that, in the context of NBwuth Wales, ‘responsible
government’ meant no more than that the Crown’sasgntative acted on the
advice of the Ministers and that the Ministers gabthe confidence of the Lower
House of Parliament. From these premises, the ®@@sturged to accept the
notion that the Executive Government was not aciale to the Council and that
a member of that Government sitting in the Couewilld not be obliged to hand
over official documents on the basis that this nesessary to make the scrutiny of
Government effective. | cannot agree with thesersssions.

It reads too much into the statutory limits on plosvers of the Council to suggest
that it has no function in rendering the ExecutB@vernment accountable, through
it, to the Parliament and thus to the electordiefState. This argument appears to
be an attempt to put the Executive Government aBavBament, comprising as it
does, two Houses. That attempt cannot succeedprBicéice and Standing Orders
of the Council allow for oral questioning of Mingss present in the chamber. They
do so precisely to make the Council’s scrutinyhef Executive Government
effective. There seems no reason in logic to Isuith scrutiny to oral answers
given by a Minister or to exclude the provisionaftten documents which are in
the Minister’s possession or under his or her @b tnd not otherwise legally

47 |bid, pars 37-47.
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exempt from production. It is by such scrutiny ttie system of government
established by th€onstitution Aceand envisaged by theustralian Constitution
permits effective public debate, facilitates thenderatic choice of the members of
the chambers and allows periodic judgment of theegument by the electors. The
suggestion that only the Lower House has the ptovertract documentary
information from the Executive Government is nolydnconsistent with the
Cabinet resolution to which the appellant originatihered. It involves a view of
the accountability of the Executive Government éliBment, including the
Council, which is alien to the system of governmehich theConstitution Act
establishes and thustralian Constitutiorenvisages.

The reason why the accountability of Ministershia Council is not spelt out in
terms in theConstitution Acttself, or in the Standing Orders, may be thad &0
fundamental to the existence of a legislative chamibour system of government,
and necessary to the performance of that Chamfugrtsions as such, that it was
accepted as axiomatic that, if a House of the &agnt insists and there is no
lawful reason for resistance, a member, includifgjr@Ester, must obey the
House’s demand. Whether that is the explanatiorogrthe legal power of the
Council to make such a demand upon the Executivee@ment cannot be
doubted. Where the representative of the Exec@iveernment is a member of the
Council, the power of the latter to suspend thainber in order to coerce him or
her to comply with its demand can likewise not belited. To deny the Council
such powers would be to destroy its effectiveness ldouse of Parliament. The
fact that the Executive Government is made or urmniadhe Legislative
Assembly, that appropriation bills must origindtere and may sometimes be
presented for the royal assent without the conogg®f the Council does not
reduce the latter to a mere cipher or legislathv@ade. The Council is an elected
chamber of a Parliament of a State of Australmptiwer to render the Executive
Government in that State accountable, and to sanotistruction where it occurs,
is not only lawful. It is the very reason for cahging the Council as a House of
Parliament. This ground of objection also fafls.

Unresolved Issues

The High Court’s reasoning iBgan v Willis and Cahilhas been quoted at some
length because of its significance in changingdietext in which questions about
responsible government need to be considered.

In this altered context, there appear to be a numbissues about the existence or
otherwise of the convention of ministerial liabjilito resign upon a parliamentary
vote of ‘censure’ or ‘no confidence’ requiring flaer consideration.

The High Court has rejected a narrow view of memsi responsibility and has
referred to ministerial responsibility in terms‘sfiperintendence’ of the executive
by the parliament, without defining the limits dfat ‘superintendence’. Does
parliamentary ‘superintendence’ of the executivelude an ability to require or

“8 |bid, pars 151-5 per Kirby J.
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expect the resignation of a minister who no longessesses the confidence of a
House? If so, how does this apply in relation toupper House? What is the effect
of the weight of relatively recent precedent, martarly with regard to the refusal of
governments to act following votes of ‘censure’d aecasional calls for ministerial
resignations, by the Senate?

Further questions also remain unresolved. Is Damyect in suggesting that the
existence of the convention could become the stlgéqgudicial consideration
through a challenge to the lawfulness of a subsgcaetion of a minister who did
not resign? What steps could a House of Parliaraat in the face of a minister
declining to resign following a vote of no confide? Is it possible for the matter to
come before the courts through a challenge toawéulness of a sanction imposed
upon such a minister by a House of Parliament?

What has been the experience in those jurisdictidrere there have been minority
governments? How have these issues played oubge thircumstances? What has
been the nature of any legal advice provided to kieg players in such
circumstances?

This article will have served its purpose if funtftbscussion and consideration of
these issues is stimulated. A



